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ages suffered by the plaintiff should have been recovered in one action. The 
boom certainly should be looked upon as a "permanent structure" as that 
term is used in the law of nuisance and the injury seems continuous and as 
permanent as the dam, since according to the plaintiff's own testimony the 
water commenced backing on him as soon as the defendant began operating 
the boom. Many cases seem to sanction this view. Powers v. Council Bluffs 
(1877), 45 Iowa 652; Powers v. St. L. etc. Ry. Co. (1900), 158 Mo. 87; 
Ridley v. Seaboard & Roanoke R. R. Co. (1896), 118 N. C. 996; Beatrice Gas 
Co. v. Thomas (1894), 41 Neb. 662, 39 N. W. Rep. 925, 43 Am. St. Rep. 711; 
Illinois Central R. R. Co. v. Lockard (1903), 112 111. App. 423; Illinois Central 
R. R. Co. v. Ferrell (1902), 108 111. App. 659. Judge Williams in his dis- 
senting opinion, in the principal case, favored the application of this rule, 
while the majority opinion opposed it. W. G. S. 



Status of One Holding Office Under an Unconstitutional Statute. — 
Poulin, having been indicted and found guilty of selling intoxicating liquors, 
moved in arrest of judgment, alleging in support of the motion that an 
attorney appointed to fill the office of special attorney, created under an uncon- 
stitutional statute, assisted, counseled, and advised the grand jury as a 
prosecuting attorney is required to do in the performance of his official duties 
in criminal cases. The motion was overruled on the ground that the special 
attorney was a de facto officer, although the law creating the office was un- 
constitutional. State v. Poulin (1909), — Me. — , 74 Atl. 119. 

The term "officer" necessarily implies the existence of an office. It is laid 
down, not without vigorous dissent, that there can not be an office de facto 
under a constitutional government, and more particularly, there can not be 
an office de facto or de jure created by an unconstitutional law. Mechem, 
Pub, Off., §§324, 325; Throop, Pub. Off., §638ff; Dillon, Mun. Corp., §276; 
29 Cyc, 1391 ; Hildreth v. Mclntire, 1 J. J. Marsh (Ky.). 206, 19 Am. Dec. 61 ; 
Norton v. Shelby County (1886), 118 U. S. 425; People v. Knopf, 183 111. 410; 
Town of Decorah v. Bullis, 25 Iowa 12 ; In re Norton, 64 Kan. 842 ; Carleton 
v. People, 10 Mich. 250; State v. O' Brian, 68 Mo. 153; In re Quinn, 152 N. Y. 
89; Ex Parte Bassitt, 90 Va. 679; Herrington v. The State, 103 Ga. 318; 
Yorty v. Paine, 62 Wis. 154; Clark v. Inhabitants of Easton, itf> Mass. 43; 
Ruohs v. Athens, 91 Tenn. 20; People v. Tool, 85 Cal. 333; Gorman v. People, 
17 Colo. 596. Contra, Burt v. Winona etc. Ry Co., 31 Minn. 472; State v. 
Gardner, 54 Ohio St. 24; Donough v. Dewey, 82 Mich. 309; Lang v. Bayonne 
(1907), 74 N. J. Law 455, 6 Mich L. Rev. 354; State v. Bailey (1908), 106 
Minn. ,138; and see, Speer v. Kearney County, 88 Fed. 749. 

Norton v. Shelby County, supra, is the leading case to the effect that there 
can not be an officer de facto where the office is created by an unconstitutional 
statute. Mr. Justice Field says : "But the idea of an officer implies the ex- 
istence of an office which he holds. * * * Their [counsels'] position is, 
that a legislative act though unconstitutional, may in terms create an office, 
and nothing further than its apparent existence is necessary to give validity 
to the acts of its assumed incumbent. * * * An unconstitutional act is 
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not a law ; it confers no rights ; it imposes no duties ; it affords no protection ; 
it creates no office ; it is, in legal contemplation, as inoperative as though it had 
never been passed." 

The courts in the principal case and in Norton v. Shelby County both 
quote from and thoroughly approve State v. Carroll, 38 Conn. 449, which is 
the leading case on de facto officers. The Maine court, relying on Lang v. 
Bayonne and State v. Carroll, takes three strong positions against the doctrine 
announced in Norton v. Shelby County. They will be presented in the fol- 
lowing paragraphs. 

In the first place, the Maine court is of the opinion "that an office created 
or authorized by the legislature should be treated as de jure until otherwise 
declared by a competent tribunal." It is admitted that this is a principle of 
constitutional construction, at the same time it is declared binding upon the 
public. State v. Carroll is cited as "a perfect precedent" for the conclusion at 
which the Maine court arrives : "Every law of the legislature, however re- 
pugnant to the constitution, has not only the appearance and semblance of 
authority, but the force of law. It cannot be questioned at the bar of pri- 
vate judgment, and, if thought unconstitutional, resisted, but must be received 
and obeyed, as to all intents and purposes law, until questioned in and set 
aside by the courts. This principle is essential to the very existence of order 
in society." It is necessary to note that Mr. Justice Field in Norton v. 
Shelby County contends that this discussion above quoted refers to "the 
unconstitutionality of the act by which the officer is appointed to the office 
legally existing." See Lang v. Bayonne, supra. 

Secondly, the Maine court concludes that public policy and expediency 
demand that the acts of de facto officers be held valid as to the public and 
third persons, whether the officer "hold a de jure or a de facto office." "The 
authorities are in harmony that the doctrine of de facto officers was invented 
to deal with effects, not with causes. * * * If the effects are alike, it is 
immaterial that the causes differ." The court here touches the main reason 
why some courts are struggling to free themselves from the logic of Mr. 
Justice Field in Norton v. Shelby County. All but one of the cases cited 
above as contrary to the principles announced in Norton v. Shelby County 
bring forth vigorously this phase of the problem. The modern tendency as 
mirrored in the last three cases is against Norton v. Shelby County. It is the 
writer's opinion that the beneficial result accomplished by these recent cases 
will not only justify the reasons supporting their decision, but also win 
followers. 

Finally, the Maine court sets forth that the rule requiring "obedience from 
the citizens to the provisions of the public statute which creates a municipality 
* * * even though unconstitutional justifies obedience to every other law 
which the legislature has seen fit to enact until such has been judicially de- 
cided to be invalid." This idea finds a clear expression as follows : "Where 
a municipal corporation is acting under color of law, and its existence is 
not questioned by the state, it cannot be collaterally drawn in question by 
private parties ; and the rule is not different although the constitution may 
prescribe the manner of incorporation." Dillon, Mun. Corp., §43a. See 
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Lang v. Bayonne, Spear v. Kearney County, and more particularly the recent 
Minnesota case of State v. Bailey. It is a "mere verbal distinction" to say 
that "the law does not recognize a municipality so created as an existing cor- 
poration, that it does not recognize the acts of its pretended officers as valid; 
but that it merely refuses to permit the right of such officers to exercise their 
functions to be challenged, in order that a government which exists in fact 
may not be overthrown until another is provided" ; Lang v. Bayonne. This 
attack on the principle in Norton v. Shelby County, although not new, is rarely 
mentioned in the cases; it undoubtedly will not be overlooked in future liti- 
gation where this question is involved. H. W. I. 



Two Recent Decisions Preventing the Presbyterian Re-union. — "What 
is the gude o' being a Presbyterian gin ye canna object?" says Peter Mac- 
intosh in "Days of Auld Lang Syne," and he represents a very large class of 
persons who appear to regard it as both a right and a duty to object. When, 
a few years since, the General Assemblies of The Cumberland Presbyterian 
Church and The Presbyterian Church in the United States of America de- 
termined that there should be a re-union of the two bodies there were, of 
course, many objectors. Disputes concerning property have brought the 
objectors to the re-union before the courts, and in Missouri and Tennessee 
they have recently obtained victories. 

In Landrith v. Hudgins, — Tenn. — , 120 S. W. 783, and in Boyles v. Rob- 
erts, — Mo. — , 120 S. W. 805, the supreme courts of these states have held 
that the proceedings had in 1906 for re-uniting the two denominations were 
ineffective for that purpose. These decisions are obviously most important. 
They have been rendered after very careful consideration. The opinions 
are well written and the whole subject is discussed in them with dignity and 
learning well suited to the nature of the controversy. The decisions are 
entitled to respect. Nevertheless, with all due respect and having regard to 
the difficulties involved in the dispute, we must say that their validity may 
well be doubted. 

The two courts base their judgments upon somewhat different grounds. 
The Missouri court holds that the Cumberland Presbyterian Church had, 
under its constitution, no power to form a union with another church; the 
Tennessee court holds that the church had inherent power to form such a 
union, but that this union was not formed in accordance with the fundamental 
law of the church. There certainly appears to be in the church's constitution 
no express prohibition of the exercise of such a power, and the doctrine of 
the Tennessee court on this point — the existence of the power — seems to be 
supported by all the recent decisions that have been rendered in this same 
controversy. Mack v. Kime, 129 Ga. 1; Wallace v. Hughes, — Ky. — , 115 S. 
W. 684.; Brown v. Clark, — Tex. — , 116 S. W. 360; Ramsay v. Hicks — Ind. 
App. — , 87 N. E. 1091. 

Both courts agree that the revision, made in 1903, of the Confession of 
Faith of the mother Presbyterian Church did not go far enough to remove 



